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/ Priority No 2 
BRIEF OF APPELLANT 
JURISDICTIONAL STATEMENT 
This appeal is from a finding by a jury empaneled by the Honorable Stanton 
M Taylor of guilty of one count of possession of as controlled substance with intent 
to distribute within 1,000 feet of a church, in violation of Section 58-37-8 U. C. 
A.( 1953 as amended) a first degree felony and one count of violation of the 
Drug Paraphernalia Act within 1,000 feet of a church, in violation of U. C. A 58-
37A-5( 1)(1953 as amended) a Class A Misdemeanor. On December 22, 2000 
STATE OF UT AH, 
Plaintiff/Respondent 
vs 
KEVIN K. BOWERS 
Defendant/Appellant 
STATE OF UTAH V BOWERS 
Case Number 2001140-SC 
the Defendant was sentenced to serve a term of five years to life at the Utah State 
prison on the first degree felony and 365 days in the Weber County jail on the 
Class A Misdemeanor, both sentences to run concurrent to each other. 
The basis of the Defendant's appeal is that there was insufficient evidence 
presented to the jury for the jury to find beyond a reasonable doubt that the 
Defendant possessed a controlled substance with intent to distribute within 1,000 
feet of a church and also that the Defendant violated the Drug Paraphernalia Act 
within 1,000 feet of a church.. 
The notice of appeal was filed with the Court on the 8th day of February, 
2 0 0 1 . The Jurisdiction of this Court is conferred pursuant to U.C.A. Sec 78-2-
2(3)(1) Utah Code Annotated. 
STATEMENT OF THE ISSUES AND STANDARD OF REVIEW 
Was there sufficient evidence presented to the jury for the 
jury to find beyond a reasonable doubt that the 
Defendant possessed a controlled substance with intent to 
distribute within 1,000 feet of a church and also that the 
Defendant violated the Drug Paraphernalia Act within 
1,000 feet of a church? 
STANDARD OF 
REVIEW 
When reviewing a bench trial for sufficiency of evidence, the Court must 
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sustain the trial court's judgment unless it is against the clear weight of the evidence 
or if the appellate court otherwise reaches a definite and firm conviction that a 
mistake has been made. State v lohnson 2001 UT App 174 ( Utah App 2001) , 
State v. Larsen 999 P2d 1252 (Utah App 2000) 
STATEMENT OF THE CASE 
The Defendant was charged by information with one count of possession of 
a controlled substance with intent to distribute within 1,000 feet of a church, a first 
degree felony, in violation of U. C. A. Section 58-37-8 (1953 as amended) and 
one count of violation of the Drug Paraphernalia Act with 1,000 feet of a church, 
a Class A Misdemeanor in violation of Section 58-37A-5(1) (1953 as amended). 
On January 3 1 , 2000 the Defendant waived his preliminary hearing and entered 
pleas of not guilty. 
On August 15 and 16, 2000 the Defendant was tried by a jury empaneled 
by the Honorable Stanton M. Taylor. At the trial the State presented evidence that 
on September 13, 1999 members of the Weber-Morgan Narcotics Strike Force 
executed a search warrant at a residence located at 127 West 27th Street in Ogden, 
Utah. Agent Shawn Hamblin was assigned to secure any individuals in the third 
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bedroom In this bedroom Agent Hamblin found the Defendant and an Indian 
female. 
In the bedroom the police found a number of items that later were 
determined to contain contraband. First there was a Sucret's package which 
contained a plastic bag. In the bag was a rock like substance. On the top of the 
shelf there was a metal silver colored container, which also had a rock like substance 
that appeared to be crack cocaine. Near the dresser there was also a baggy that 
contained rock like substances which appeared to be crack cocaine. Also there was 
a green 20 ounce soda pop bottle type that had a hole cut in it with a pipe sticking 
out of it which the police claimed is a smoking pipe. All these items were seized as 
evidence and tested for controlled substances. 
A second witness called by the State was Officer Shawn O'Malley of the Roy 
City police department. Officer O'Malley was asked if he was familiar with the area 
around 27th Street and Wall. Officer O'Malley replied he was. Then the Officer 
was asked if there was anything close to this residence that would make it a drug-
free zone. Defendant's counsel objected to the question as leading. The Court 
sustained the objection. The State then asked if there was a church close to it-. 
Again counsel for the Defendant objected to the question as leading. This time the 
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Court overruled the objection. 
The next question by the State was if there was a church close to Wall and 
27th Street. Officer O'Malley replied that actually the Ogden Rescue Mission is 
actually close to that address. When the State asked how close it was to the 27th 
Street address the officer replied 586 feet. The next question asked by the State 
was whether there are church services held at the Ogden City Rescue Mission. 
Officer O'Malley replied there are. When asked how often the Officer: "Replied 
daily". The State then asked if the Ogden City Rescue Mission was basically a 
rescue mission. Then the State asked if it was the officer's understanding that their 
practice is to hold services every day. The Officer replied: "It was". Then the 
State asked prior to mealtime. Again the Officer replied, "Yes". 
At this point Counsel for the Defendant objected to the officer testifying as 
to what his understanding was. The Court sustained the objection. The State then 
asked if the officer knew that they have church services there. The officer replied 
he knew that they have church services there. At this point Counsel for the 
Defendant began to cross examine the witness. The first question asked the witness 
by Defense Counsel was if St. Anne's is also a homeless shelter. The witness 
replied:"It is". The next question asked by Defense Counsel related to the rescue 
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Mission,"You say you know they have church services there". The witness replied: 
"I do." Defense Counsel then asked how do you know. The witness replied: 
"Because I spoke with the supervisor I guess you could call." 
Defense Counsel moved to strike the testimony based on hearsay and lack of 
personal knowledge. The Court replied, "You asked the question." Defense 
Counsel then replied "I'm asking to strike the previous testimony that the church 
service is held there daily. It's based on hearsay, he cannot testify to something not 
in his personal knowledge. He is saying he spoke to somebody else. I move to 
strike that testimony that the church service is held at the rescue mission. The 
Court replied: "I suppose this is part of his investigation?" Counsel for the State 
replied: "I think it is, plus I think it's common understanding that the Court could 
even take judicial notice that they have church services there every day." The 
Court replied: "I could do that" and overruled the Defendant's objection. 
The jury found the Defendant guilty of one count of possession of a 
controlled substance with intent to distribute within 1,000 feet of a church and 
violation of the Drug Paraphernalia Act. The Court sentenced the Defendant to 
serve a term of five years to life at the Utah State Prison on the finding of guilty of 
possession of a controlled substance with intent to distribute within 1,000 feet of a 
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church and one year in the County jail on the finding of guilty of violation of the 
Drug Paraphernalia Act, the sentences to run concurrent. 
FACTS 
By informations the Defendant was charged with one count of possession of a 
controlled substance with intent to distribute within 1,000 feet of a church, a first 
degree felony, in violation of U. C. A. Section 57-38-7, one count of possession 
of a handgun and use of a controlled substance, a third degree felony, in violation 
of U.C.A. Section 76-10-503 and one count of violation of the Drug 
Paraphernalia Act, a Class A misdemeanor, in violation of U. C. A. Section 57-
37A-5(1) ( See Attached informations) On August 16, 2000 the information 
alleging possession of a handgun and user of a controlled substance in violation of 
U. C. A. Section 76-10-503 was dismissed. On September 29, 1999 the 
Defendant entered a plea of not guilty to all counts. 
The Defendant was tried on August 15 and 16, 2000 before a jury 
empaneled by the Honorable Stanton M. Taylor. On September 13, 1999 the 
Weber-Morgan Narcotics Strike Force obtained a search warrant to search a house 
at 127 West 27 th Street in Ogden, Utah. (T. p. 72) Detective Shawn Hamblin was 
assigned to go directly to the back of the house and secure by handcuffing 
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individuals in the rear of the house. (T, pg's 74-75) When Detective Hamblin 
went into the rear bedroom he located the Defendant and an Indian female in the 
room. (T. p. 76) 
After the individuals were secured Detective Hamblin became a finder. His 
responsibility was to receive evidence from officers who found it and take the 
evidence to Agent 0'Malley.( T. pg's 77-78) The first item taken from the 
bedroom was a Sucret's package, containing a little plastic package, which 
contained some rock like substance. Also on top of the shelf was a metal silver 
colored container, which also contained a rock like substance, that appeared to be 
crack cocaine. A third item taken was a green 30-ounce soda pop bottle, which 
had a hole cut in it with a pipe sticking out of it, which was claimed to be a drug 
smoking pipe. The fourth item was a baggy which contained rock like substances 
which appeared to be crack cocaine. (T. p 82) 
There was also found in the back room a Social Security Card which 
contained the name of Kevin Kimbrough Bowers. ( T. p. 92) The witness, Hamblin 
testified that they found the Defendant's driver's license in a bag in the room. ( T. 
P. 97) 
On cross-examination the witness, Hamblin testified that he was designated as 
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a finder and not as a searcher. As a finder, the witness was not in the room when 
the items described previously were found. The witness did not know where the 
drugs were found, or if he actually saw them when he arrived. Therefore, 
Detective Hamblin could not deny that the items had not been found someplace 
completely different. (T. p 98) 
The next witness for the State to testify was Officer Shawn O'Malley of the 
Roy City police department. On September 13, 1999 Officer O'Malley was 
assigned to the Weber-Morgan Narcotics Strike Force. ( T. p. 101) On September 
13, 1999 Officer O'Malley obtained a search warrant to search a house at 127 
West 27th Street in Ogden, Utah. ( T p. 102) The search warrant was based on 
information obtained from a confidential informer that controlled substances were 
being sold out of the house at 127 W 27th Street in Ogden, Utah. (T. p. 103) 
This Officer testified that it was in the northeast bedroom were the Defendant and 
Burnadine Kilsensite were found. (T. p. 105) After all the occupants of the house 
were secured Officer O'Malley began to receive, label, secure and deliver to the 
Ogden City evidence custodian evidence found by other officers in the house. ( T 
pg's 106-110) 
The State asked Officer O'Malley if he was familiar with the area around 27* 
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Street and Wall Avenue in Ogden. Officer O'Malley replied that he was. The 
State then asked if there was a church close by. This was objected to as leading and 
the objection was overruled by the Court. When asked if there is a church nearby, 
Officer O'Malley replied that the Ogden Rescue Mission was actually close to that 
address. This witness testified that the house at 137 27th Street was 586 feet from 
the Ogden City Rescue Mission. ( T. pg's 116-117) 
When asked by the State how often church services were held there, the 
witness replied: "Daily". The State then stated: "That's a homeless shelter 
basically, is that right." The witness replied: "Yes, it is". The State then stated:", 
And it's your understanding that their practice is to hold services daily." The 
witness replied: "Yes". The State then stated: "Prior to meal times," and the 
witness answered: "Yes". 
At this point counsel for the Defendant objected to his testifying as to what 
his understanding was. Counsel for the Defendant stated, "That the witness can 
testify as to what he knows, but not to what his understanding was". The Court 
sustained the Defendant's objection. 
Counsel for the State then stated, "You know that they have church services 
there." The witness stated: "I do know that they have church services there." 
Then the State asked:" Did you also - St. Anne's is close to this residence as well; Is 
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that right." The witness replied, "Yes, it is." (T. pg. 118) 
Counsel for the Defendant then cross examined the witness. Counsel for the 
Defendant asked, " Now, St. Anne's is also a homeless shelter, right?" The witness 
replied: "It is". Counsel for the Defendant then asked, " And the Rescue Mission 
you say you know they have church services there"? The witness replied, " I do". 
Then counsel for the Defendant asked: " And how do you know"? The witness 
replied, " Because I spoke with the supervisor I guess you could call." 
At this point Counsel for the Defendant moved to strike the previous 
testimony that the church services are held there daily. Counsel stated that it's 
based on hearsay, and that he cannot testify to something not in his personal 
knowledge. He is saying he spoke to somebody else. 
The judge replied, " I suppose this is part of his investigation"? Counsel for 
the State then stated, "Well, Judge, I think it is. Plus I think it's common 
understanding that the Court could even take judicial notice that they have church 
services there every day." The judge stated, "I could do that." 
Counsel for the Defendant then again objected and the Court overruled the 
objection. (T. pg's 119-120) 
At the conclusion of the State's case, the Defendant rested without putting 
on any evidence. ( T. pg. 184) In the closing argument Counsel for the State 
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stated as a fact that the Defendant possessed a controlled substance within 1000 
feet of a church. ( T. pg. 186) Counsel for the Defendant in his closing argument 
argued that there was no direct testimony that the controlled substances were even 
found in the room where the Defendant was. The only testimony was of Officer 
Hamblin who was a finder, not a searcher and he was to receive the evidence from 
the searcher. No searcher was called to testify as to where the controlled 
substances were found. Second, counsel for the Defendant argued that the State 
presented no evidence that either St Anne's or the Ogden Rescue Mission were 
church's with in the meaning of the statute. Counsel for Defendant argued that the 
mere fact that an individual holds religious services in a house, does not make it a 
church. The statute says within 1,000 feet of a church, not within 1,000 feet of a 
place where they have religious services every day. There was no evidence 
presented to the jury that either St. Anne's or the Rescue Mission are church's 
within the definition of the statute. ( T. pg's 197-199) 
The Jury found the Defendant guilty of possession of a controlled substance 
and violation of the Drug Paraphernalia Act. ( T. pg. 207) 
On October 2, 2000 the Court sentenced the Defendant to serve a term of 
five years to life at the Utah State Prison on the finding of guilty by the jury of 
possession of a controlled substance with intent to distribute within 1,000 feet of a 
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church and one year in the county jail on the finding of guilty by the jury of 
violation of the Drug Paraphernalia Act within 1,000 feet of a church in violation 
of Section 58-37A-5(1) U . C A 
Counsel for the Defendant filed an objection to the Findings of Fact and 
Conclusions of Law. Basically, the Defendant stated that there was no evidence 
presented to the jury that the Rescue Mission was a church. All Officer O'Malley 
stated was that there was religious services held in the building daily. Second the 
Defendant objected to the State's argument that the Defendant waived the 
objection to the finding that the Rescue Mission was a church by the Defendant not 
requesting a jury instruction that the Ogden Rescue Mission is not a church.. ( T. 
December 29 2000 Hearing pg's 2-3) The Court instructed the State to amend 
the Findings of Fact to reflect that there was religious services held at the Ogden 
Rescue Mission daily, not that the Ogden Rescue Mission was a church. T. 
December 29, 2000 Hearing pg's 8-9) 
SUMMARY OF ARGUMENT 
There was insufficient evidence presented to the jury for the jury to find 
beyond a reasonable doubt that the Defendant was in actual or construction 
possession of a controlled substance with intent to distribute within 1,000 feet of a 
church and the violation of the Drug Paraphernalia Act within 1,000 feet of a 
12 
STATE OF UTAH V BOWERS 
Case Number 20010140-SC 
church. Further, there was only hearsay evidence that both the Ogden Rescue 
Mission and St Anne's, both homeless shelters, are a church within the meaning of 
Section 58-37-8 U. C A. and Section 38-37A-5(1) U. C. A. 
THE EVIDENCE PRESENTED TO THE 
]URY WAS INSUFFICIENT FOR THE 
JURY TO FIND BEYOND A 
REASONABLE DOUBT THAT THE 
DEFENDANT POSSESSED A 
CONTROLLED SUBSTANCE WITH 
INTENT TO DISTRIBUTE WITHIN 1,000 
FEET OF A CHURCH AND THAT THE 
DEFENDANT VIOLATED THE DRUG 
PARAPHERNALIA ACT WITHIN 1,000 
FEET OF A CHURCH. 
Section 58-37-8, Utah Code Annotated provides, in part, as follows: 
(1) Prohibited acts A - Penalties. 
(a) Except as authorized by this chapter, it is unlawful for any person 
to knowingly and intentionally: 
* * * 
(iii) Possess a controlled or counterfeit substance with intent to 
distribute; or 
* * * 
(4) Prohibited acts D - Penalties 
(a) Notwithstanding other provisions of this section, a person not 
authorized under this chapter who commits any act declared to be 
unlawful under this section, Title 58, Chapter 37a, Utah Drug 
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Paraphernalia Act, or under Title, Chapter 37b, Imitation 
Controlled Substance Act, is upon conviction subject to the 
penalties and classifications under Subsection 4(b) if the act is 
committed: 
* * * 
(vi) in a church or synagogue; 
* * * 
(ix) within 1,000 feet of any structure, facility or grounds 
included with Subsections (4)(a)(i) through (viii) 
* * * 
(b) A person convicted under this subsection is guilty of a first degree 
felony and shall be imprisoned for a term of not less than five years 
if the penalty that would otherwise have been established but for 
this subsection would have been a first degree felony. Imposition 
or execution of the sentence may not be suspended, and the 
person is not eligible for probation. 
Section 58-37A-5( 1) U.C.A. provides as follows: 
(1) It is unlawful for any person to use, or to possess with to use, drug 
paraphernalia to plant, propagate, cultivate, grow, harvest, manufacture 
compound, convert, produce, process, prepare, test, analyze, pack, 
repack, store, contain, conceal, inject, ingest, inhale or otherwise 
introduce a controlled substance into the human body in violation of this 
chapter. Any person who violates this subsection is guilty of a class B 
misdemeanor. 
This Court in the case of State v lohnson 2001 UT App 174 ( Utah App 
Filed June 1, 2001) stated:" When Reviewing a bench trial for sufficiency of 
evidence, we must sustain the trial court's judgment unless it is against the clear 
weight of the evidence, or if the appellate court otherwise reaches a definite and 
14 
firm conviction that a mistake has been made." See also State v Larsen 999 P2d 
1252 ( Utah App 2000) The Court further stated, however, the defendant must 
first "marshal all the evidence in support of the trial court's findings of fact and then 
demonstrate that the evidence, including all reasonable inferences drawn therefrom, 
is insufficient to support the findings under attack." "The burden on a defendant 
challenging the sufficiency of the evidence is heavy." 
The evidence produced by the State, which was presented to the jury, was 
that on September 13, 1999 members of the Weber-Morgan Narcotics Strike 
Force served a search warrant on a house located at 127 West 27th Street, Ogden, 
Utah. Detective Shawn Hamblin, a then member of the Strike Force, participated 
in executing the search warrant and was assigned to secure any individuals in a rear 
room. In the room he located and secured the Defendant and an Indian female. 
After the individuals were secured the witness, Detective Hamblin testimony 
was that he was to receive evidence from those assigned as searchers and deliver the 
evidence to Officer O'Malley At no time did Detective Hamblin testify where the 
evidence which he delivered to Officer O'Malley was found, or, if in fact, it was 
found in the same room where he located the Defendant. The State did not call 
any witness to testify that the evidence seized was in the room occupied by the 
Defendant. The State argued in closing argument that the Defendant was in actual 
or constructive possession of the controlled substances, but did not call any witness 
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to identify that the controlled substances were found in the possession, either actual 
or constructive of the Defendant. 
The information filed against the Defendant alleges that the Defendant was in 
possession of a controlled substance, with intent to distribute within 1,000 feet of a 
church. Under the express provisions of Section 58-37-8 of the Utah Code 
Annotated to apply the enhancement provisions the controlled substance must be 
possessed with intent to distribute within 1,000 feet of a church or synagogue. 
Section 58-37-2, U.C.A. In the Section setting forth definitions does not 
define the meaning of a church, nor has any Court in a published case set forth a 
definition of "church". The Utah Court of Appeals in the case of O'keefe v Utah 
State Retirement Board 929 P 2d 1112 ( Utah App 1996) stated that "we begin 
by examining the statute's plain language and resort to other methods of statutory 
interpretation only if the language of the statute is ambiguous. State v Vigil 842 P. 
2d 843,845 (Utah 1992) 
The State in the present case convinced the jury that the plain meaning of 
the term "Church" included two homeless shelters, which the State contends holds 
religious services before every meal. To prove the point they rely on the hearsay 
testimony of Officer O'Malley who testified that he spoke to a supervisor of the 
Ogden Rescue Mission, who informed him of the holding of religious services. 
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There was no further explanation of what religious services were conducted prior to 
each meal. Officer O'Malley did not personally visit the homeless shelters to 
observe the type of services, if any, that were held there. Nor did the State call as 
witnesses any individual employed by either St. Anne's or the Ogden Rescue 
Mission to explain to the jury what the scope of the services were. 
In stead of calling proper witnesses the State asked the Court to take judicial 
notice that the Ogden Rescue Mission and St. Anne's were churches within the 
meaning of the statute. The Court did not do this, but it merely replied "I could 
do that" and overruled the objection of the Defendant's counsel, both as to hearsay 
and as to lack of proof that the two entities were churches. Within, the community 
both are advertised as Rescue Missions and not as churches. 
Without further evidence the Jury had no basis to find that these entities fit 
the definition of a church. Further, the Judge had no basis to take judicial notice 
that both of the entities fit within the definition of church, because within the 
community they are not known as church. Therefore, the evidence was insufficient 
for the jury to find the Defendant guilty as charged. 
CONCLUSION 
The evidence presented to the jury was insufficient for the jury to find beyond 
a reasonable doubt that the Defendant was guilty of possession of a controlled 
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substance with intent to distribute within 1,000 feet of a church, and violation of 
the Drug Paraphernalia Act within 1,000 feet of a church. There was no evidence 
presented to the jury by any witness that the Defendant was in actual or constructive 
possession of the controlled substances introduced in evidence. Further, the Court 
erred in taking judicial notice that the Ogden Rescue Mission and St. Anne's were 
both a church within the meaning of the statute.. 
DATED this 21" day ofJ>ecember, 2001 
....... ICE RICHARD 
•*i£A 
^€RALD N. ENGSTROM 
Attorneys for Defendant/Appellant 
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Heber M. Wells Building 
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SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH 
INFORMATION 
STATE OF UTAH, 
Plaintiff, 
VS . j 
KEVIN KIMBROUGH BOWERS 
Defendant-
DOB: 21-JUN-1966 
State of Utah 
Attorney No.^1999-1319? 
O-T.N, 8206468 
County of Weber 
S3 -
Count I 
The undersigned complainant upon oath states that the 
complainant has reason to believe that the above named defendant on or about 
13th day of September, 1999 in Weber County, State of Utah committed a 
FIRST DEGREE FELONY, TO WIT: 
POSSESSION OF A CONTROLLED SUBSTANCE WITH INTENT TO 
DISTRIBUTE, 58-37-8 U-C.A (1953), AS AMENDED, AS FOLLOWS: 
SAID DEFENDANT POSSESSED WITH INTENT TO DISTRIBUTE A 
CONTROLLED SUBSTANCE, TO WIT: COCAINE, SCHEDULE II, 
\ND SAID OFFENSE OCCURRED WITHIN 1,000 FEET OF A SCHOOL, CHURCH 
)R DAYCARE CENTER. 
["his information is based on evidence obtained from the following witnesses: 
IGENT WALSER 
iGENT BURNETT Authorized for presentment and filing; 
MARK R. DeCARIA, 
County Attorney 
J- BEAT0N, 
ubscribed in my presence this 14th day of September, 1999 
MAGISTRATE 
resented and filed this 14th day of September, 1999 












of Utah 1 1 
Attorney No. 1999-1820F 
O-T.N- 8206468 
County of Weber j 
| ss , 
Count II 
The undersigned complainant upon oath states that the 
complainant has reason to believe that the above named defendant on or about 
13th day of September, 1999 in Weber County, State of Utah committed a 
THIRD DEGREE FELONY, TO WIT: 
POSSESSION OF HANDGUN AND USER OF CONTROLLED SUBSTANCE, 7 6-10-503, 
U.C.A. (1953) AS AMENDED, AS FOLLOWS: 
SAID DEFENDANT DID PURCHASE, POSSESS OR TRANSFER A HANDGUN AND IS 
AN UNLAWFUL USER OF A CONTROLLED SUBSTANCE AS DEFINED IN 58-37-2 
U,C,A., AND SAID DEFENDANT HAS BEEN PREVIOUSLY CONVICTED OF A 
FELONY. 
This information is based on evidence obtained from the following witnesses: 
AGENT WALSER 
MSENT BURNETT Authorized for presentment and filing; 
MARK R, DeCARIA, 
County Attorney 
Subscribed in my presence this 14th day of September, 1999 
MAGISTRATE 
Presented and filed this 14th day of September, 1999 
j ^ v n u u u L ' i w m ^ y x s j i i M ^ i U^VJIM u r WLDLK LUUNTI/ S'i'ATii OF UTAH 
STATE OF UTAH, 
Plaintiff, 
KEVIN KIMBROUGH BOWERS 
Defendant, 
DOB: 21-JUN-1966 
State of Utah I 
I 
County ot Weber | 
INFORMATION 




The undersigned complainant upon oath states that the 
complainant has reason to believe that the above named defendant on or about 
13th day of September, 1999 in Weber County, State of Utah committed a 
:LASS A MISDEMEANOR, TO WIT: 
VIOLATION OF DRUG PARAPHERNALIA ACT, 58-37A-5U) U.C.A. (1953) AS 
AMENDED AS FOLLOWS: 
5AID DEFENDANT POSSESSED WITH INTENT TO USE, DRUG PARAPHERNALIA 
TO CONTAIN, CONCEAL, INJECT, INGEST, INHALE OR OTHERWISE INTRODUCE 
\ CONTROLLED SUBSTANCE INTO THE HUMAN BODY, AND SAID OFFENSE 
OCCURRED WITHIN 1,000 FEET OF A SCHOOL, CHURCH OR DAYCARE CENTER. 
'his information is based on evidence obtained from the following witnesses: 
^GENT WALSER 
iGENT BURNETT Authorized for presentment and filing: 
MARK R, DeCARIA, 
County Attorn 
IDA J. BEATplJ, NCCT 6832 
ubscribed in rr.y presence this 14th day of September, 1999 
HE5T5THHTE 
resented and filed this 14th day of September, 1999 
A, Yes. We — in fact, we have weekly meetings up there to 
where we know what each agent is doing and what we anticipate 
doing for the week, 
Q. And as an example of that, if there's a certain search 
warrant to be executed, is that something that generally 
everybody will participate in even if they haven't had the 
background or it's not their case? 
A. Yes. 
Q. Okay. And was that the situation last September 13th 
that we have talked about? 
A. Yes, I was assisting agent that day. 
Q. Okay. And do you know who the case officer was or whose 
case it was? 
A. It was Agent Shawn O'Malley. 
Q. And in anticipation of that, did you have an assignment, 
a specific assignment with before you went into the house? 
A. Yes. We had a briefing prior in which Agent O'Malley 
asked me to be a member of the entry team which I was a 
member of the initial entry team and then once we were inside 
the home, he asked me to be the finder in relation to the 
activity inside the home. 
Q. Are you familiar with the residence at 127 West 27th 
Street? 
A. I was familiar with who was residing there at that time, 
yes. 
1 Q. On the north side of the house? 
2 A. Yes. This would be the north side of the house. The 
3 front entrance door would be on the north side of the house. 
4 Once you enter into the home there's a living room area, 
5 there's also a bedroom immediately off to the left. You go 
6 into the home a little bit further, there's another center 
7 bedroom, that's what I call it, a center bedroom off to the 
8 left again. There is a kitchen area just south of where the 
9 living room area would be. 
10 Q. You mean west. 
11 A. No- Just south. 
12 Q. South of the living area, I'm sorry. 
13 A. Just south. And then further into the house there is 
14 another room that I considered a third bedroom, back in here 
15 is the closet area. And there was a bath, I did not enter 
16 into the bath, and then there was a storage area off the back 
17 of the house on the south end. 
18 Q- Can you relate for us how the teams were set up in 
19 anticipation of entering into this house? 
20 A. Yes. 
21 Q. Can you describe that for us? 
A. Yeah. Once we enter the home, I was assigned to go 
directly toward the back end of the home because we had 
information there could be possibly a few people in the house 




























into the third bedroom. Other agents would peel off and go 
into separate areas of the home while we were working our way 
to the back door. 
Q. Are those assignments that are made at the briefing that 
you've described prior to going to the residence? 
A. Sometimes yes, sometimes no. 
Q. And in this situation do you remember when you were given 
that assignment to go to the back? 
A. It would have been during briefing. 
Q. And what's the first thing or what's the goal in 
initially going into a residence on a search warrant like 
this? 
A. Primary concern for me when we enter that home is my 
safety and the safety of the people inside the home. And the 
number one goal in entering the home is to secure any person 
inside the home. 
Q. What do you mean when you say to "secure" a person? 
A. For the Strike Force when we secure a person we go in and 
we actually handcuff them. 
Q. And that's what all the officers are doing initially; is 
that right? 
A. Yes. 
Q. And then you are given other responsibilities after the 
entry; is that correct? 
A. Yes. 
Q. When you first went in, were there — how many people do 
you remember seeing inside the home? 
A. You know, I don't know upon initial entry because you do 
get focused and you are headed towards — or you are 
following a partner into a different room, you are going 
toward your area. I do recall some agents doing some people 
in this room. I did not particularly deal with those people. 
Q. And you would be in the living room? 
A. Yes, in the living room. 
Q. Let me just clarify. You went in the front door; is that 
right? 
A. Yes, yes. There were also some agents or some other 
officers around the south end of the home. 
Q. Okay. 
A. As I went back in, I dealt with three people in this back 
bedroom that I secured. 
Q. And did you ever identify any other people or see any 
other people that had been secured in the other bedrooms? 
A. Yes. There were — once I had secured my people and the 
house was basically secured, I walked back down and there 
were two other individuals in that room. 
Q. Who did you see in that room? 
A. I saw a Kevin Bowers and I believe it was an Indian 
female. 
Q. Where did you see Kevin Bowers? 
/ / 
A. He was I believe right in next to the bed on the floor 
area and the female was on the bed. 
Q. Do you know for what purpose? 
A. He was secured by other agents. 
Q. And you said that it was Kevin Bowers. How do you know 
that it was Kevin Bowers? 
A. Later an identification was found in there by the other 
agents who identified who that person was. 
Q. Do you see the person m the courtroom today that you 
first saw m the floor in that first bedroom? 
A. I did. It?s the male over there in the jacket. 
MS. NEIDER: If the record could reflect that he has 
identified the defendant, Judge? 
THE COURT: It will. 
MS. NEIDER: Thank you. 
Q. (BY MS. NEIDER) After everyone was secured, then you 
said that you went back to that first bedroom, the bedroom on 
the left, what was your responsibility or your assignment 
then? 
A. At that point I become the finder. I initially walked in 
the kitchen area where Agent O'Malley who was the evidence 
custodian in the case was which basically means he took 
possession of the evidence that I would take to him as the 
finder. We went into the kitchen and established an area for 
him to set up and collect the evidence. 
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Q. Okay. As the finder, what does the finder do? 
A. We have other agents who are designated as searchers or 
other officers that are designated as searchers to actually 
completely search the house. If they run across something 
they'll yell "finder" at which time I know that's my position 
in the search warrant and I'll respond to the room as the 
finder and collect whatever they've found. 
Q. And in this situation on September 13th of last year, did 
that lead to you different rooms in the house to inspect 
different items of evidence as they were located them? 
A. Yes, it did. 
Q. Okay. In that bedroom, that first bedroom on the left, 
can you describe the set up of that bedroom? And you've made 
some identifying marks of furniture in there, can you outline 
what those were for? 
A. Yeah. It's basically just like I have drawn here. There 
was a bed that was facing — I belive the headboard was 
facing north, the tail end of the bed would be facing south 
just as you go into the door itself. There was a little 
makeshift shelf that was kind of a wood color basically like 
this that I believe it was three tiers, I'm not quite sure, 
and next to that was a longer dresser. I know that there was 
a TV on this side, however, I didn't draw everything in here 
because there were some things, some items on the floor. I 
don't recall exactly what was on this wall. 
officers searched or when you first saw it? 
A. I — not really, no, 
Q. Okay. There were some things seized from that room that 
you considered contraband or possible controlled substances; 
is that right? 
A. Yes. 
Q. Okay. Can you identify, first of all, what you saw and 
where itTs depicted in the picture? 
A. Yes. There was a Sucretfs package, a plastic little 
package — would you like me to show --
Q. Yeah, show the jury. 
A. — that had some rock substance m it in a bag that was 
located on this wooden shelf. And then on the top of the 
shelf there was also a metal silver colored container, it 
also had rock substance in it that appeared to be crack 
cocaine that was sitting up on the shelf. There was also a 
green 20-ounce bottle type soda pop that had a hole cut in it 
with a pipe sticking out of it which is a smoking pipe which 
was on that same shelf and there was also a red colored 
plastic — I describe it as a little child's school box type 
thing that they keep pencils and stuff in. It also had 
miscellaneous items in it that was on the dresser on the east 
wall. One more item that was next to the — near that 
dresser was also a baggy that contained rock substances that 
appeared to be crack cocaine. 
because glass doesn't become as hot as metal or other items. 
Q. And then you would inhale it out of the neck or the top 
of that pop bottle then? 
A. Through where the can would be, yes. 
Q. What did you do with item number five once you found it? 
A. I turned that over to Agent OfMalley. 
Q. Okay. Let me show you what's been marked as State's 
proposed Exhibit No. 3 and have you open that and identify 
it. 
A. This would be a Social Security card. 
Q. And do you know where it came from? 
A. Yes. This was sitting next to the little metal box of 
the rock substance on the wooden shelf in that first bedroom. 
Q. Okay. And you saw it there on that shelf? 
A. I did. 
Q. And can you identify or read to us whose name is on that 
Social Security card? 
A. It says Kevin Kimbrough Bowers. 
Q. Okay. And what did you do with that Social Security card 
after you located it? 
A. I turned it over to Agent O'Malley. 
Q. Okay. Let me trade you again. Do you want to put that 
back? 
A. Sure. 
Q. Are those all of the items that you considered contraband 
THE COURT: Sustained. 
Q. (BY MS. NEIDER) Which items of Mr. Bowers did you find 
in the bag? 
A. Just his driver's license. 
Q. Okay. And Utah driver's license you said? 
A. Yes. 
Q. And I'm going to assume then it was a picture ID; is that 
right? 
A. Yes. 
Q. Did that match the person that you've described as being 
secured on the floor in that bedroom? 
A. Yes, it did. 
Q. Okay. And did -- that matches the person you've 
identified as the defendant here today? 
A. Yes, it does. 
Q. Okay. Did you have any other contact or do any 
interviews with any of the other people in the house that 
night? 
A. No. In fact, I didn't speak with anybody in the house. 
Q. Okay. And your responsibility is focused on being the 
finder and locating that evidence; is that right? 
A. Yes. 
Q. And all of the evidence you've described and the ones 
that we have identified in the state's exhibits, you turned 






MS. NEIDER: I have no other questions, 
CROSS-EXAMINATION 
BY MR. GRAVIS: 





Did you actually search the room or did 






Came when somebody yelled "finder". 
And who was the searcher? 













So you don't know if they were found or 
them when you arrived, correct? 
A. 
you 
Correct. They were where there were when I 
room. 
Q. Yeah. So you don't — they could have been 





went into the 
found 
Okay. Now, you testified about the little scales, 
99 
hanging scales, you had a pair when you were working 
undercover, right? 
A. I did. 
Q. Where did you buy them? 
A. I bought them in a head shop. 
Q. Now, they are legal to sell and legal to possess, 
correct? 
A, Yes, they are. 
Q. Paraphernalia only becomes paraphernalia when it's 
possessed with the intent to use illegal controlled 
substances, correct? 
A. Correct. 
Q. There's a lot of common items and everyday items that can 
be used legitimately or used for drugs, correct? 
A. Correct. 
Q. Eye tweezers? Are you married? 
A. Yes, sir. 
Q. Does your wife have eye tweezers? 
A. Probably. 
Q. Most women have eye tweezers, right? 
A. Correct. 
Q. Now, the pictures of the Sucret's box and the other box, 
they are open, correct, in those pictures? 
A. Yes, sir. 
Q. Did you open them or someone else? 
1UU 
A. No, I didn't. The Sucret's box didn't appear it could 
shut because of the size the bag. 
Q. But you don't know if it was shut or open when the 
searcher went in there? 





What about the little metal box? 
I'm sorry. 
The little box? 
The metal box? 
Q. Yeah. 
A. That was open. I didn't open it. 
Q. Now, the searcher, he would be opening these little boxes 
to see if there's something in there, right? 
A. Yes. 
Q. Okay. So it may have been closed when he went in and it 
may have been open, right? 
A. Yes. 
Q. Okay. 
MR. GRAVIS: I have nothing further. 
THE COURT: Further questions? 
MS. NEIDER: No, Judge, I have no other questions. 
THE COURT: You may step down. 



























called by the Plaintiff, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MS. NEIDER: 
Q. Agent O'Malley, will you state your name for the 
A. Shawn O'Malley. 
Q. You are employed with Roy City Police Department; 
right? 
A. Yes. 
Q. Is that what your current assignment is? 
record? 
is that 
A. Police officer, yes. 
Q. And you are on patrol with Roy City? 
A. Yes. 
Q. Back in September or September 13th of last year, what 
was your assignment then? 
A. I was currently assigned at that time to Weber-Morgan 
Narcotics Strike Force. 
Q. Okay. And how long — how long total were you with the 
Strike Force? 
A. Eighteen months. 
Q. When did you make the transition back to patrol? 
A. It would have been June 1st. 
Q. Of this year? 
A. Of this year, yes. 
Q. And you heard Agent Hamblin testify? 
102 
A. Yes. 
Q. And he described how the Strike Force was set up and the 
transfers and the rotation in and out. Is that what happened 
to you and why you are back in patrol? 
A. Yes. It's standard transfer at eighteen months for Roy 
City Police Department. 
Q. Okay. Back in September of last year, you obtained a 
search warrant; is that right? 
A. Yes. 
Q. For 127 West 27th Street? 
A. Yes. 
Q. And did you believe that there would be controlled 
substances at that location? 
A. I did. 
Q. And what did you believe you would find there? 
A. Crack cocaine or powder cocaine. 
Q. Okay. And you requested or sought a search warrant from 
one of the local judges; is that right? 
A. Yes, I did. 
Q. And you obtained that search warrant? 
A. Yes. 
Q. Okay. Is that the search warrant that was executed on 
September 13th of last year? 
A. Yes, it was. 
Q. Okay. What was your job or what was your responsibility 
in terms of the big picture in terms of the search warrant, 
in terms of the execution of that warrant? 
A. I would have been the case agent which would mean that I 
was in charge of the investigation from beginning to end. I 
would have been in charge of obtaining the search warrant 
through investigation. Commonly we use confidential 
informants to do controlled purchases out of the home and 
other information such as other eyewitnesses or even other 
officers that have had reports from that home indicating that 
there has been some drug sales or drug activity through that 
home, that's all compiled to go into an affidavit for a 
search warrant. 
At that point I would take it to a judge, swear to the 
information that's in that search warrant and have that 
signed. After that I would gather my agents or any other 
agents or officers that Ifd feel necessary to serve the 
search warrant. At that point we would have a briefing and 
from there we would go ahead and serve the search warrant and 
I would be in charge of any arrests or anything — or 
evidence that would come out of that search warrant. 
Q. Okay. Was that your responsibility on this night? 
A. Yes, it was. 
Q. Okay. Did you solicit the help of other officers or 
other agencies to help you? 
A. I did. 
1U3 
A. Oh, in the back — in the backyard of the home we had — 
the Davis Metro Task Force was asked to secure that area to 
apprehend any people that were trying to flee at that time. 
Q. Okay. When you first went in, did you go in the front 
entrance? 
A. Yes. 
Q. Okay. And did you locate or identify where people were 
when they were securing the residence? 
A. Yes, I did. 
Q. Starting with the first people that you saw or close to 
the front, can you identify where people were and where they 
were secured in the house? 
A. Yes. Myself, Agent Hamblin and also Sergeant Tony 
Heumiller, we ended up securing people in the back southeast 
bedroom where we secured Robert LaPreece-Harris, Ricky 
Lucedrick Dee and another female. 
Q. Okay. In bedroom number three? 
A. Yes, in bedroom number three. In bedroom number two 
there was also a female in there. In bedroom number one or 
the northeast bedroom was Kevin Bowers and Burnadine 
Kilsensite, an Indian female. Also on the front porch, there 
was a white male named Thomas Blair and a other female by the 
name of Joyce Scott. 
Q. And you saw each of those people where they were secured; 
is that right? 
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A. Yes, I did. 
Q. And after people were secured and everything settled from 
the entry, what did you do? 
A. After everything — at that time, that point we begin — 
I begin setting up an area where I could start taking in 
evidence and also seeing to it that the people that were 
assigned certain tasks begin doing those tasks. 
Q. And Agent Hamblin testified that he was the finder in the 
case; is that right? 
A. Yes, he was. 
Q. And was that assignment made by you? 
A. Yes, it was. 
Q. And he also testified that you were set up in the 
kitchen; is that correct? 
A. Yes, I was. 
Q. What were you doing set up in the kitchen? What was your 
purpose in staying in that one location? 
A. It had a — it had a table right there where I could 
write down all the inventory, all the items that Agent 
Hamblin would bring to me. 
Q. Was it Agent Hamblin1s responsibility to bring each of 
the items as he located them to you? 
A. Yes, it was. 
Q. Would he also identify for you where he found them? 
A. Yes, he would. 
Q. And would you make notations of what he told you and 
where they were found? 
A, I would. 
Q. And how do you did that, on what kind of form or. 
A. That would be — there's an inventory. It's a return of 
search that is required, we have to leave that at the home. 
Any items that are taken from the home, we have to inventory 
them as we're getting them and the locations that they were 
found. One copy is left at the home and we maintain a copy 
which is later signed by a judge as well. 
Q. Okay. And as part of that, do you also assign them 
numbers? 
A. Yes. 
Q. And what's the numbering system based on? Describe that. 
A. Generally, the numbering system is — I have a tendency 
to number them a lot of times based upon their relevance to 
the case. Sometimes I'll number them as they are brought to 
me, however. 
Q. Okay. 
A. You know, just basically they are given an item number to 
keep track of which item is what, though, and for evidence 
reasons. 
Q. Okay. And you give them item number and also describe 






























Q. Okay. Is there an agency case number as well that you 
associate with this entire incident? 
A. Yes, there is. 
Q. Okay. And can you tell us what the agency case number is 
on this case? 
A. It would be 99-17322. 
Q. And that's just a number that's chronologically assigned 
through the Strike Force? 
A. Yes, it is. 
Q. And is that reflected on your evidence report form as 
well? 
A. It is. 
Q. Okay. What do you do — well, let me show you these 
items individually. 
Now, those items that Agent Hamblin has testified to are 
all in bags; is that right? 
A. Yes. 
Q. Who put them in the bags? 
A. I would have placed them in the bags. 
Q. And when would you have done that? 
A. I would have done that on the scene during the service of 
the search warrant. 
Q. At the house? 
A. Yes. 
Q. And do you — those numbers that you've described that 
1 y ° u ?ive each item, do you identify the bag with that number? 
2 A. Yes, I do. 
3 Q. Okay. And just to clarify, you put that on the bag 
4 yourself? 
5 A. Yes, I do. 
6 Q- P^d i-n magic marker, I assume? 
7 A. Yes. Sharp pen. 
8 Q. There are also some orange labels that are on each of 
9 these items and those are the ones that I have applied that 
10 have State's numbers on them, so let's just make sure we're 
11 talking about the State's numbers versus your numbers. 
12 A. Okay. 
13 Q. Starting with the item that's marked State's Exhibit No. 
14 1 it should be on very top there. The orange tag? 
15 A. Yep, right here. 
16 Q. Okay. Looking inside that — well, first of all, do you 
17 recognize the markings on the outside of the bag? 
18 A. I do. That's my handwriting, yes. 
19 Q- What have you identified it as according to your evidence 
20 sheet? 
21 A. Item number one. 
22 Q. Okay. And looking inside that, do you recognize that and 
i. 
;?3 can you tell us from whom you got it? f> I 
i*4 A . Yes. That would be the Sucret's box and Agent Hamblin 
ir° brought that to me. 
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Q. What did you do with that Sucret's box after you bagged 
it, assigned it item number one, what did you do with it 
after that? 
A. After that I would have placed tape on it to make sure 
that the evidence maintained was maintained and secured and I 
would have initialed it to make sure that nobody else could 
have tampered with the evidence. 
Q. And what did you — what do you do with it after you go 
through that procedure? 
A. After I go through that procedure there's also an 
evidence sheet filled out as well along with the return of 
search, so there's actually two documentations of items that 
were taken. At that point, it would be taken to the Ogden 
Police Department and left in their -- the evidence 
custodian's custody. 
Q. Okay. Did you do that with item number one? 
A. I did. 
Q. Okay. And that was turned over then to Ogden City 
police? 
A. It was. 
Q. Okay. Let me have you go to what's been marked as 
State's Exhibit No. 2. 
A. Okay. 
Q. And ask you if, first of all, are there identifying marks 
on the outside of that that you made? 










them to court today; is that right? 
I did. 
who did you pick those up from? 
From Joe Chesser. 






have they been in your custody since they've 
to court today? 












do all of those items that you have in front 




they were when you bagged them and when you put them 
.dence? 
are familiar with the area around 27th Street 
I am. 
Okay. Is there anything close to this residence 
would ma 
A. 




MR. GRAVIS: Your Honor, I'm going to object 
THE COURT: Sustained. 
MS. NEIDER) Is there a church close to — 





THE COURT: Overruled. 
Q. (BY MS. NEIDER) Is there a church close to Wall and 27th 
Street? 
A. There is. Actually the Ogden Rescue Mission is actually 
close to that address. 
Q. Okay. Have you had the opportunity to measure how far 
the Ogden City Rescue Mission is from 127 West 27th Street? 
A. Yes, I have. 
Q. And how did you measure that? 
A. With a strolometer. 
Q. Okay. Describe what a strolometer is. 
A. Itfs just a commonly used device with police. ItTs got 
small wheels which as they turn it clicks off inches as you 
are pushing it along the surface of the road or sidewalk or 
whatever surface it is and as the inches go by it also 
measures off feet and so on. 
Q. Tape end on wheels fair to say? 
A. Yes, yes. 
Q. And you measured the distance from this residence to the 
Ogden City Rescue Mission? 
A. I did. 
Q. And how many feet was it? 
A. 586 feet. 
Q. There are church services held at the Ogden City Rescue 
Mission? 
A. Yes, there are. 
Q. Do you know how often? 
A. Daily. 
Q. ThatTs a homeless shelter basically; is that right? 
A. Yes, it is. 
Q. And it's your understanding that their practice is to 
hold services every day? 
A. Yes. 
Q. Prior to meal times — 
A. Yes. 
MR. GRAVIS: I?m going to object as to him 
testifying to what his understanding is. He can testify as 
to what he knows but not to what his understanding is. 
THE COURT: Sustained. 
Q. (BY MS. NEIDER) You know that they have church services 
there? 
A. I do know that they have church services there. 
Q. Did you also — St. Anne's is close to this residence as 
well; is that right? 
A. Yes, it is. 
Q. Did you have an opportunity to measure the distance 
between this residence at 127 West 27th Street and St. 
Anne's? 
A. I did. 
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the church service is held at the rescue mission, 
THE COURT: I suppose this is part of his 
investigation? 
MS. NEIDER: Well, Judge, I think it is. Plus I 
think it!s common understanding that the Court could even 
take judicial notice that they have church services there 
every day. 
THE COURT: I could do that. 
MR. GRAVIS: Well, your Honor, I'm objecting, it's 
not part: of — 
THE COURT: Overruled. You may proceed. 
Q. (BY MR. GRAVIS) Okay. Now, you prepared the affidavit 
of search warrant, correct? 
A. Yes, I did. 
Q. And in the affidavit you list several things that are 
standard in a statement of that, all that experience and all 
that good stuff? 
A. Uh-huh. 
Q. And then you talk about that individual by the name of 
Ruben Pireto was arrested coming out of that — somewhere 
around that residence by an Officer Nickelson of the Ogden 
Police Department and that he said he purchased the cocaine 
from an individual known as Boo who is the street name of 
Ricky — I can't say the middle name, Ricky Dee, correct? 
A. Yes. 
1 with the dark suit and white shirt. 
2 MS. NEIDER: Your Honor, if the record could reflect 
3 that he has identified the defendant? 
4 THE COURT: It will. 
5 MS. NEIDER: I have no other questions, Judge. 
6 MR. GRAVIS: No questions. 
7 THE COURT: You may step down. Thank you. 
8 MS. NEIDER: State would rest, Judge. 
9 THE COURT: Thank you. 
10 MR. GRAVIS: Defense rests. 
11 THE COURT: All right. The evidence is completed. 
12 Now, what we have to do is complete the instructions that I!m 
13 going to give you to you concerning the case and that's going 
14 to take us a few minutes. WeTve gotten them pretty well 
15 together but I have to go over with the attorneys and see if 
16 we can get an agreed set of instructions and then I111 
17 instruct you, the attorneys will make their closing arguments 
18 and then you'll be allowed to go out and begin your 
19 deliberations. So we're getting down to the end. It's 
]0 almost all over now except for the shouting. 
Jl We'll be in recess now and I can't tell you exactly how 
92 long we're going to be but probably a half hour, 45 minutes, 
*3 that kind of that area. So if you need to go somewhere and 
24 do something that would be fine and we'll plan on getting 
15 together sometime around 11 o'clock, do you think? 
1 distance. 
2 But this case from September 13th of last year is a 
3 classic example of officers going in and serving a search 
4 warrant on a house that they believe has crack cocaine in it. 
5 A lot of officers are there, a lot of them responded. Wefve 
6 gone through the details of what happened and the officers 
7 are consistent in what they saw and what they did, their 
8 entries, where people were. There1s no question that Mr. 
9 Bowers was here, that he was in this room with the two other 
10 women, that there were other people, there were people on the 
11 front porch, there was a woman here, there were three people 
12 here, there were a lot different things going on in that 
13 house and thatTs undisputed and thatTs not the problem. 
14 The question is focusing on that bedroom and the bedroom 
15 that he admits is his and claims is his and the room that the 
16 drugs were found in is their connection, is their tie that 
17 allows to you to determine whether or not he was possessing 
18 the drugs that are found in the room. We are focusing mainly 
19 on what occurred in that room and those other things that 
20 happened outside are pretty much peripheral, except for the 
21 interviews, those kind of things. But the question is we've 
22 got drugs in a room, he claims they are his — or he claims 
23 is his room and he says that he has a personal stash in 
24 there. It's also within 1,000 feet of a church and the 
25 question is, is that sufficient for possession? And Mr. 
1 including the paraphernalia. There's sufficient ties to him 
2 and we expect you to fulfill that obligation that you made 
3 when the judge asked to you follow the law and to look at the 
4 evidence fair and reasonably and convict him of possession 
5 within 1,000 feet of a church of both the paraphernalia and 
6 of the controlled substances. 
7 MR. GRAVIS: Ms. Neider makes this appear pretty 
8 simple, it hasn't been a waste of your time, but the State 
9 has a very serious duty in a criminal case. They must prove 
10 that the defendant is guilty beyond a reasonable doubt. They 
11 must prove each and every element of the offense charged 
12 beyond a reasonable doubt. 
13 Now first off, did they prove that any drugs were found 
14 in this room? Quite frankly, no. Officer Hamblin is 
15 designated the finder which is a misleading title. He's 
16 actually kind of a gopher. Somebody says — yells "finder," 
17 he runs in and they say there's some drugs right there and he 
18 writes down where it's found and he takes it to the case 
19 agent and he collects the evidence and puts them in a bag. 
20 They never called the people who allegedly found these drugs 
21 in that room. 
22 Other police officers were in this room and they were 
23 called the searchers. They never called the searchers. They 
24 have the duty to prove the drugs were found in that room. 
25 There's absolutely no evidence that these drugs were actually 
1 found there and not placed there by the police officers. It 
2 may have been found on Carolyn Grey or Burnadette Kilsensite. 
3 We don't have the people who actually said they found the 
4 drugs. Agent Hamblin, he wasn't there when they were found. 
5 Like I said, the finder is just a misnomer because he doesn't 
6 find anything. He goes and collects it after somebody else 
7 actually finds it. And Ms. Neider is saying well you can 
8 assume that it is found there. You can't assume in a 
9 criminal case. The State has to prove. You have to rely on 
10 facts, not assumptions. They chose not to call the people 
11 who searched that room, it's their decision who they call as 
12 witnesses to prove their case. They chose not to call those 
13 witnesses and they want to you assume the drugs were found in 
14 that room. You can't do it. 
15 Second — another element of the case, in each charge 
16 they have to prove beyond a reasonable doubt that Mr. Bowers 
17 possessed the drugs within 1,000 feet of a church. There's 
18 no jury instruction defining a church. The Rescue Mission 
19 and St. Anne's are both homeless shelters. Now, Officer 
20 O'Malley testified that somebody told him that they have 
21 religious services at the Rescue Mission every day, but that 
22 doesn't make it a church. If you pray in your house every 
23 day, if you are having religious services in your house, that 
24 doesn't make it a church. The statute says within 1,000 feet 
25 of a church, not within 1,000 feet of a place where they 
1 have — hold religious services every day. We all know what 
2 a church is. There's no evidence that either St. Anne's or 
3 the Rescue Mission is a church. They are a homeless shelter. 
4 That wouldn't — even if you find the defendant possessed 
5 the drugs, unless you find that St. Anne's or the Rescue 
6 Mission is a church, you have no choice of returning a 
7 verdict of not guilty on both counts. And I submit the State 
8 has failed to prove that. They didn't bring somebody here 
9 from St. Anne's or the Rescue Mission to say that is a church 
10 and not just a homeless shelter that we may have religious 
11 services. No evidence that the religious services are 
12 conducted by a pastor, priest, bishop or just somebody from 
13 the audience stands up and says a prayer. What kind of 
14 religious services? No evidence. They have the duty to 
15 prove it. 
16 Now, even if you assume the drugs were found in the room, 
17 you have three people found in that room; Mr. Bowers, Carolyn 
18 Grey, Burnadette Kilsensite. Carolyn Grey and Burnadette 
19 Kilsensite were charged with possession of drug paraphernalia 
20 for allegedly having crack pipes. They are not charged with 
21 possession of these drugs, only Mr. Bowers is. Well, Carolyn 
22 Grey she — that's her room. Burnadette Kilsensite is in 
23 that room with a crack pipe. If you believe that they were 
24 both found in that room with those paraphernalia on them, 
25 again, we don't have any proof of that, but if you believe 
1 THE COURT: Thank you, 
2 MR. GRAVIS: Your Honor, I do want to make a further 
3 record that Mr. Bowers and I discussed the right testify, 
4 correct? 
5 THE DEFENDANT: Uh-huh. 
6 MR. GRAVIS: I advised you that I did not feel it's 
7 in your best interest to testify, correct? 
8 THE DEFENDANT: Correct. 
9 MR. GRAVIS: And you chose and relied on my advice 
10 in not testifying, correct? 
11 THE DEFENDANT: Correct. 
12 MR. GRAVIS: Thank you, your Honor. 
13 THE COURT: All right. We're in recess until the 
14 ]ury returns. 
15 (A recess was taken.) 
16 THE COURT: Let's bring them back. Let's see, 
17 you've selected a foreperson? 
18 MR. ENGLAND: Yes, sir. 
19 THE COURT: Is that you, Mr. England? 
20 MR. ENGLAND: Yes, sir. 
21 THE COURT: Have you arrived at a verdict? 
22 MR. ENGLAND: We have. 
23 THE COURT: Would you hand that to the bailiff, 
24 please? Would the defendant please rise? 





























tied matter do hereby find the defendant guilty o 
possession of controlled substance and guilty of 
























, one of 
f count 
count 
3 correctly reflect your decision, Mr. Kelly? 
KELLY: Yes. 
COURT: Mr. England? 
ENGLAND: Yes. 
COURT: Ms. Heiter? 
HEITER: Yes, sir. 
COURT: And Ms. Hollingsworth? 
. HOLLINGSWORTH: Yes, sir. 
COURT: Ms. Hunt? 
HUNT: Yes. 
COURT: And Ms. Rasmussen? 
RASMUSSEN: Yes. 
COURT: Ms. Hill? 
HILL: Yes. 
COURT: And Mr. Stanczyi? 
STANCZYI: Yes. 
COURT: We really appreciate the efforts 
We know that this is not an easy task. 
that 
In 
the kind of reoccurring themes I'll occasionally 
a chance to speak where jurors almost invariably they'll 
I'm really glad I had the opportunity to serve as a 
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2 THE COURT: YES, IS THERE SOMETHING ELSE READY TO 
3 GO? 
4 MR. GRAVIS: YES, YOUR HONOR. I'M SORRY, I DON'T 
5 KNOW THE NUMBER. IT'S KEVIN BOWERS. IT'S ON FOR HEARING ON 
6 OBJECTION TO FINDINGS OF FACT, CONCLUSIONS OF LAW. 
7 THE COURT: YES. 
8 MR. GRAVIS: YES, YOUR HONOR. THE COURT PROBABLY 
9 DOESN'T RECALL, BUT THIS HEARING WAS ORIGINALLY HELD IN 
10 SEPTEMBER 25TH OF THIS YEAR. THE STATE WAS SUPPOSED TO HAVE 
11 THE FINDINGS OF FACT, CONCLUSIONS OF LAW FILED BY THE 13TH OF 
12 OCTOBER. THEY DIDN'T GET 'EM FILED UNTIL IN DECEMBER, I CAN'T 
13 REMEMBER EXACT DATE. MR. BOWERS WENT DOWN ON A 60-DAY 
14 DIAGNOSTIC, SO I HAVEN'T PUSHED THE ISSUE. BUT WE DISAGREE 
15 WITH THE FINDINGS OF FACT AND CONCLUSIONS OF LAW. FIRST OFF, 
16 THERE WAS ABSOLUTELY NO TESTIMONY THAT THE RESCUE MISSION WAS 
17 A CHURCH. 
18 THE COURT: THAT WHAT? 
19 MR. GRAVIS: THAT THE RESCUE MISSION WAS A CHURCH. 
20 THE ONLY TESTIMONY WAS, WAS A HEARSAY STATEMENT BY THE OFFICER 
21 THAT RELIGIOUS SERVICES WERE HELD THERE DAILY. DIDN'T — HE 
22 NEVER SAID IT WAS A CHURCH. SO WE DISAGREE WITH THE FINDINGS 
23 FACT THAT THERE WAS ANY TESTIMONY THAT THE RESCUE MISSION WAS 
24 IN FACT A CHURCH. 
25 NUMBER TWO, THE COURT NEVER MADE A FINDING AS TO WHETHER 
1 OR NOT THE DEFENSE WAIVED THE ISSUE ABOUT WHETHER IT WAS A 
2 CHURCH OR NOT BY NOT REQUESTING A JURY INSTRUCTION. THE COURT 
3 JUST FOUND BASED UPON THE COURT'S EXPERIENCE AND WITH THE 
4 RESCUE MISSION THAT IT WAS A CHURCH, THEN A REASONABLE JURY 
5 COULD HAVE FOUND IT WAS A CHURCH. THE COURT ALSO FOUND THAT 
6 THE HEARSAY EVIDENCE WAS PROPERLY OBJECTED TO AND THE COURT, 
7 BASED UPON ITS EXPERIENCE WITH THE RESCUE MISSION, FOUND THAT 
8 THEY -- IT BELIEVED IS A SUFFICIENT INDICTA RELIABILITY TO 
9 ADMIT IT. BUT THE -- THE COURT NEVER SPECIFICALLY SAID --
10 ADDRESSED 803 AND 804, WHICH WOULD BE SUBSECTION 24 OF THE 
11 HEARSAY EXCEPTION THAT IN MY MEMORANDUM I SAID THE ONLY 
12 POSSIBLE WAY THE STATE COULD HAVE GOTTEN IT IN WAS UNDER THAT 
13 EXCEPTION, BUT -- AND THE COURT SAID IT HAD SUFFICIENT INDICTA 
14 OF RELIABILITY, BUT THE STATE FAILED TO GIVE THE REQUIRED 
15 NOTICE AS PER THOSE SECTIONS. BUT THE COURT WAS BASICALLY 
16 FINDING HARMLESS ERROR BASED AGAIN ON THE COURT'S EXPERIENCE 
17 THAT IT DID NOT BELIEVE THAT DEFENSE WOULD BE ABLE TO CALL ANY 
18 WITNESSES TO REBUT THE HEARSAY TESTIMONY OF THE POLICE 
19 OFFICER. AND THE STATE — THE FINDINGS OF FACT, CONCLUSIONS 
20 OF LAW DOES NOT STATE THAT. I HAVE THE TAPE OF THE COURT'S 
21 FINDINGS OF FACT AND CONCLUSIONS OF LAW AND YOUR JUDGMENT. 
22 I'VE REVIEWED THE TAPE TODAY. I HAVE IT HERE IF YOU WANNA 
23 LOOK AT IT. BUT THAT'S WHAT THE COURT SAID AND WE DISAGREE 
24 WITH THE — THE FINDINGS THAT THE STATE HAS PREPARED, AND WE 
25 OBJECT TO 'EM. 
1 OUGHT TO STRIKE THAT HE TESTIFIED THAT IT WAS A CHURCH BECAUSE 
2 I DON'T THINK THAT WAS'HIS TESTIMONY. THINK WHAT HE TESTIFIED 
3 TO WAS THAT THERE WAS RELIGIOUS SERVICES BEING REGULARLY HELD 
4 THERE ON A DAILY BASIS. SO WE'LL STRIKE --
5 MS. NEIDER: JUDGE, MAYBE THE OGDEN CITY RESCUE 
6 MISSION REGULARLY HELD RELIGIOUS SERVICES. 
7 THE COURT: YEAH, THAT WOULD WORK. AND THE 
8 OBJECTION WASN'T THAT — TO THE FACT IT WAS A CHURCH, BUT 
9 RATHER WHETHER OR NOT SERVICES WERE HELD THERE. AND I THINK 
10 THE CONCLUSIONS ARE OKAY. SO IF YOU'D AMEND THE FINDINGS OF 
11 FACT — 
12 MR. GRAVIS: WELL, YOUR HONOR, THERE'S ABSOLUTELY 
13 NOTHING IN THE CONCLUSIONS THAT SAYS THAT THE HEARSAY"EVIDENCE 
14 WAS ADMITTED WITHOUT — 
15 THE COURT: THAT WAS -- THAT WAS PART OF THE FACTUAL 
16 FINDINGS. 
17 MR. GRAVIS: WELL, YOUR HONOR, I STILL THINK YOU NEED 
18 TO PUT SOMETHING IN THE CONCLUSIONS OF LAW THAT THE STATE DID 
19 NOT COMPLY WITH THE CATCHALL PROVISIONS UNDER THE HEARSAY 
20 STATUTE --
21 THE COURT: THE OBJECTION'S OVERRULED. I THINK -- I 
22 THINK IT STATES CLEARLY THAT I HAD OVERRULED YOUR OBJECTION ON 
23 THE HEARSAY BASIS. AND THAT THE -- THAT THE EVIDENCE WAS 
24 SUFFICIENT TO JUSTIFY THE JURY'S FINDING --


























WITH YOU. YOU MADE THIS FINDING BASED — 
THE COURT: WHETHER YOU AGREE OR DON'T AGREE — 
MR. GRAVIS: WELL, YOUR HONOR --
THE COURT: — THAT'S WHAT — THAT'S WHY YOU'RE 
APPEALING AND THAT'S PERFECTLY OKAY — 
MR. GRAVIS: WELL, I SHOULD HAVE A -- A PROPER 
FINDINGS OF FACT AND CONCLUSIONS OF LAW TO APPEAL FROM. YOU 
MADE FINDINGS OF FACT AT THE HEARING, THEY'RE ON THE 
VIDEOTAPE — 
THE COURT: AND I THINK THIS STATES VERY CLEARLY 
WHAT --
MR. GRAVIS: I -- WHAT --
THE COURT: — FINDINGS AND CONCLUSIONS — 
MR. GRAVIS: I WATCHED THE VIDEOTAPE TODAY. IT DOES 
NOT STATE VERY CLEARLY WHAT YOU SAID AT THAT TIME. 
MS. NEIDER: THAT'S PART OF THE RECORD, JUDGE, AND 
THAT WILL GO AND — 
THE COURT: YEAH, THAT'S ALL GOING DOWN. THESE ALL 
THINGS THAT YOU — THAT YOU CAN ARGUE WHEN YOU GO DOWN, MR. 
GRAVIS. SO IF YOU'LL — IF YOU'LL AMEND THOSE TWO PARAGRAPHS 
AND SUBMIT THOSE TO --
MS. NEIDER: I WILL, JUDGE. 
MR. GRAVIS: WE'D ASK THAT THEY BE SUBMITTED NEXT 
WEEK, YOUR HONOR. 
THE COURT: THAT'S FAIR ENOUGH. 
